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July to September 2016 - a backward glance 

 

Development Impact on employers  

Limited information has started to 

emerge about the Gov’t’s Brexit 

proposals but it enables some 

joining of the dots.  

Read our FAQs on the effect of 

Brexit on employment law and 

immigration and keep an eye on 

our Brexit hub for news of future 

developments. 

From July the Immigration Act 2016 

introduced tighter controls on 

illegal working. Read our 

briefing. 

Employers face greater prosecution 

risks and increased penalties, as 

well as potential reputational 

repercussions. 

The Gov’t is consulting further on 

plans to change the tax and 

National Insurance Contribution 

(NIC) treatment of termination 

payments, due to take effect from 

2018. The planned changes look set 

to limit the scope of the £30,000 

tax free allowance and extend 

employer NICs.  

The resultant increase in tax liability 

may lead to employee demands for 

greater compensation in settlement 

negotiations and have a knock-on 

effect on the level of compensation 

awarded by tribunals. See our 

briefing. 

The Gov't is consulting on proposed 

restrictions to the use of salary 

sacrifice schemes from April 2017. 

From next year, the use of such 

schemes is likely to be limited to 

enhanced employer pension 

contributions, childcare benefits and 

health-related benefits. 

Employers should be reviewing 

what schemes they operate, 

deciding upon their continued use/ 

viability and addressing any 

contractual and policy changes 

needed with staff. 

http://www.eversheds.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/HR-E-brief-Brexit-FAQs
http://www.eversheds.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/uk-hr-ebriefing-brexit-and-immigration-frequently-asked-questions
http://www.eversheds.com/global/en/what/publications/brexit/index.page
https://dms.eversheds.com/rs/ct.aspx?ct=24F76D19D0EA0AEDC1D180AED52D951ADEBE408DE1B83AEA7AC64B5C509AE82FEE417
https://dms.eversheds.com/rs/ct.aspx?ct=24F76D19D0EA0AEDC1D180AED52D951ADEBE408DE1B83AEA7AC64B5C509AE82FEE417
https://www.gov.uk/government/consultations/simplification-of-the-tax-and-national-insurance-treatment-of-termination-payments-consultation-on-draft-legislation
http://www.eversheds.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/HR-E-briefing-Important-changes-to-taxation
http://www.eversheds.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/HR-E-briefing-Important-changes-to-taxation


On 18 August the Gov’t began 

consulting on extending new 

gender pay gap reporting rules 

to public bodies operating in 

England. 

The new regime will take effect as a 

change to existing specific equality 

duties. Only employers with 250+ 

employees will be affected. Read 

our briefing. Details of our 

gender pay gap training here. 

The end of September marks the 

deadline for the first qualifying 

businesses to publish their slavery 

and trafficking statements under 

the Modern Slavery Act. 

Read our briefing on how 

organisations are responding and 

practical lessons learnt. 

 October to December 2016 - short range forecast 

What to expect  Impact on employers 

On 1 October the minimum wage 

rises for under 25s and first year 

apprentices. A further increase 

could follow in six months as the 

Gov’t wants future changes to take 

effect in April rather than October. 

Take care if changing worker terms 

and conditions to absorb increased 

wage costs. Read our briefings here 

and here. 

The Gov’t plans to start publishing 

Employment Tribunal judgments in 

an online searchable database, 

accessible to the public. 

 Expect the media to take a keen 

interest in the contents of the new 

database: cases that might 

otherwise have gone unnoticed 

could attract publicity. 

On 11/12 October the CA will 

consider the meaning of "in the 

public interest" in the context of 

whistleblowing protection. 

Recent EAT decisions adopted a 

fairly liberal interpretation of the 

public interest test for 

whistleblowing. This case should 

provide clarification. 

Delayed regulations, applying to the 

public sector only, allowing recovery 

of severance pay in certain 

circumstances and capping exit 

payments to £95,000 are expected 

to be published, with 

implementation likely by the end of 

2016 or early 2017. 

Employers will need to check 

whether new recruits have received 

a recent exit payment. The practice 

of taking on recently redundant 

employees as consultants will be 

curtailed and severance payments 

will be curbed. 

Gov’t consultation is expected on 

extending shared parental leave 

and pay to working grandparents 

and possibly other carers and 

simplifying processes related to 

shared parental leave. 

 Employers who enhance shared 

parental pay will need to consider 

carefully whether they will extend 

that approach to non-parents, 

although the law is not expected to 

change until 2018. 

The CA is to decide whether the 

Working Time Regulations must be 

interpreted in a way that conforms 

 The decision could affect claims 

that involve payments other than 

commission, including overtime. 

http://www.eversheds.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/HR-EBrief-Gender-pay-gap-reporting-FAQS
http://www.eversheds.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/HR-EBrief-Gender-pay-gap-reporting-FAQS
http://www.eversheds.com/global/en/what/training/showevent.page?Events=en/Gender_pay_reporting
http://www.eversheds.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/september-deadline-approaches-for-first-modern-slavery-statements
http://www.eversheds.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/Employment-and-labour-law-what-it-means-for-employers
http://www.eversheds.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/Employment-and-labour-law-what-it-means-for-employers
http://www.eversheds.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/HR-ebrief-Living-wage


to EU law, to include results-based 

commission when calculating 

holiday pay (Lock v British Gas).  

Thousands of claims against other 

employers are awaiting the 

outcome of the case. 

The CJEU will rule on whether 

prohibiting Muslim women from 

wearing an Islamic headscarf at 

work is religious discrimination 

under EU law: Bougnaoui v 

Micropole Univers and Achbita v 

G4S Secure Solutions. 

The ruling should cast more light on 

the extent to which employers can 

operate ‘neutrality’ policies that 

might interfere with employees’ 

religious practices. 

New English (or Welsh) fluency 

requirements are expected to apply 

to public sector employees in 

customer-facing roles from this 

autumn. 

Employers will need to guard 

against discrimination when 

applying the language rules and 

should follow the Code of Practice. 

Regulations defining ‘important 

public services’ subject to the 40% 

support ballot threshold under the 

Trade Union Act, and 

accompanying guidance, are 

expected with implementation 

before the end of 2016. Draft 

regulations will also provide further 

details on the new facility time and 

check-off duties. 

Private and public sector employers 

are looking to the Gov’t for clarity 

over which roles are subject to the 

40% threshold and whether they 

fall under the facility time and 

check-off changes. 

In November the Supreme Court 

will hear two cases on indirect 

discrimination: Essop v Home 

Office and Naeem v Secretary of 

State for Justice. The cases look at 

whether it’s necessary to examine 

the cause of group disadvantage in 

indirect discrimination cases. 

 A decision in favour of the 

claimants could strengthen 

employees’ ability to bring claims of 

indirect discrimination in some 

cases, particularly where it is 

unclear precisely why a particular 

group is disadvantaged by an 

employer’s practices. 

The Gov’t has said it will consult on 

whether the Equality Act 2010 

should be amended to explicitly 

cover caste discrimination. 

Employers may need to adapt 

internal policies in due course if the 

law is changed, although we would 

not expect that to happen before 

2018. 

January to June 2017 - long range forecast 

What to expect Impact on employers 

The Gov’t could give formal notice 

to leave the EU in the first half of 

2017, triggering the countdown to 

withdrawal within 2 years. 

Vist our Brexit hub for news of 

announcements about EEA workers’ 

rights to remain in the UK.  

On 17 January the CA will consider 

whether apparently self-employed 

This case is of interest given the 

increase in self-employment in the 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/539802/code_of_practice_english_language_requirement_public_sector_workers.pdf
http://www.eversheds.com/global/en/what/publications/brexit/index.page


plumbers were in fact ‘workers’ 

entitled to working time and other 

statutory rights (Pimlico Plumbers v 

Smith). 

context of the so-called ‘gig’ 

economy used by Uber and other 

companies. 

The Supreme Court will give its 

ruling on Unison’s legal challenge 

against ET fees (to be heard in 

December). Separately, the Gov’t is 

expected to announce the outcome 

of its review of fees.  

 If the legal challenge succeeds or 

the Gov’t decides to reduce fees 

significantly, employers should 

expect claim numbers to rise. In 

any event, plans to abolish fees in 

Scotland, after control of the ET 

system is devolved, may result in 

more Scottish claims, some because 

of ‘forum shopping’. 

The Gov’t aims to have new laws 

requiring employers to publish 

gender pay gap data in force by 

April. Employers are likely to have 

until 4 April 2018 to publish their 

first set of statistics. 

Employers should prepare now, with 

pay audits and communication 

plans. Read our briefing. Details 

of our gender pay gap training 

here. 

The apprenticeship levy is 

expected to come into effect in April 

2017. The Gov’t plans to publish 

updated funding proposals by 

October 2016 and employer 

guidance in December 2016. 

Affected employers will need to 

devote resources, as well as money, 

when responding to the levy. Read 

our briefing. 

The National Living Wage is likely 

to be increased from 1 April. The 

Low Pay Commission will 

recommend new rates this autumn. 

Other minimum wage rates could 

also be uplifted (see above).  

Changing workers’ terms and 

conditions to absorb changes has 

led to adverse publicity for some 

employers and in some cases could 

be unlawful. Read our briefings 

here and here. 

The countdown continues to the EU 

General Data Protection Regulation 

coming into force: it will apply in all 

member states from 25 May 2018. 

Read our briefing. 

Employers are advised to be 

prepared. It appears unlikely that 

the UK will leave the EU before the 

new rules take effect and in any 

event they will still apply to those 

who provide services in the EU 

post-Brexit.   

 

NB This update covers England, Wales and Scotland. It does not cover 

developments that apply only in Northern Ireland  

 

 Key 

 

Gov’t   The Government  

CJEU   The Court of Justice of the European Union  

CA        Court of Appeal  

ET       Employment Tribunal  

EAT     Employment Appeals Tribunal  

http://www.eversheds.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/HR-EBrief-Gender-pay-gap-reporting-FAQS
http://www.eversheds.com/global/en/what/training/showevent.page?Events=en/Gender_pay_reporting
http://www.eversheds.com/global/en/what/training/showevent.page?Events=en/Gender_pay_reporting
http://www.eversheds.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/HR-ebriefing-Newsflash
http://www.eversheds.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/HR-ebriefing-Newsflash
http://www.eversheds.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/Employment-and-labour-law-what-it-means-for-employers
http://www.eversheds.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/HR-ebrief-Living-wage
http://www.eversheds.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/HR-e-brief-GDPR
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